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called up the maker on the telephone and requested payment. Upon 
the maker's statement of his inability to pay, he was informed that 
the note would be protested. An indorser who was sought to be held 
contended that there was no presentation to the maker within the 
fair meaning of the statute. The Supreme Court of New York held 
that, although the maker had a right to insist on the exhibition of the 
note to him, he waived it by declining to pay on another ground. For 
every purpose the talk over the telephone was as effective as though 
the conversation had been within the walls of the house. 



Intentional Explosion of Boiler. — A laundry was in the habit of 
wrongfully using the pipe of a water company to relieve its boiler of 
excessive pressure. The water company was aware of this use, and 
knew moreover that the boiler had no other exhaust. Without no- 
tice to the laundry, and with knowledge of its probable effect, the 
water company arranged a check valve within the pipe which fur- 
nished the boiler water. In due time the boiler exploded damaging 
the building. The court of Appeal of California, in Bowie i: Spring 
Valley Water Co., 97 Pacific Reporter, 530, held that defendant was 
liable for the explosion, and plaintiff could have recovered but for 
the fact that its complaint failed to allege that it- was at the time of 
the installation of the valve using the feed pipe as a vent, and had.no 
other means of relieving the pressure in the boiler, and that defend- 
ant was aware of these circumstances. 



Constitutionality of Statute Prohibiting Traffic in Game—- The con 
stitutionality of the New York statute providing that grouse and 
plover shall not be possessed during the close season, whether killed 
within or without the state, was attacked in New York ex rel. Silz 
v. Hesterberg, 29 Supreme Court Reporter, 10. It appeared that re- 
lator, a dealer in imported game, had in his possession two birds, one 
of each of the species mentioned. They were unlike the native birds 
of their family, and were easily distinguishable both before and after 
culinary attention. It was contended that while the protection of the 
game supply was within the police power of a state, the law in ques- 
tion was an unreasonable exercise thereof; that it was an unconstitu- 
tional regulation of foreign commerce; that it denied due process of 
law. The United States Supreme Court held that, as a state had the 
power to make a law that would remove from its dealers the tempta- 
tion to traffic in native game under the pretext of handling foreign 
birds, this statute was not unconstitutional. This decision would seem 
to settle finally any question as to the constitutionality of 2070a of the 
Virginia Code. 



Horse Racing on Street Is Not a Defect In Highway— A commer- 
cial club, for the purpose of enlivening local commerce arranged a 
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holiday celebration, one of the features of which was the racing on the 
main street of several wild, unbroken horses, ridden by small boys. 
As the animals attained the velocity natural to equine participants in a 
test of fleetness, one Marth, unaware of this event, drove into the 
street.. The impact of one of the running horses resulted in over- 
turning his vehicle and in injuries to himself. It appeared that the 
municipality had failed to pass an ordinance prohibiting horse racing 
on its streets, and that it was not empowered to provide for such 
celebrations. In Marth v. City of Kingfisher et al., 98 Pacific Reporter, 
436, the city was sought to be held for damages on the ground that 
these speed tests constituted a defect in the street. The Supreme 
Court of Oklahoma held that a municipal corporation was not liable 
for failure to exercise a governmental power like passing an ordinance, 
and that the injury complained of did not result from any defect or 
want of repair of the highway. The commercial club, however, that 
supervised the race, was held liable to the party injured. 



Power to Regulate Must Not Destroy. — Relying on the power given 
it by the state to regulate dance halls and skating rinks, a municipality 
passed an ordinance providing that they should be closed from 6 p. m. 
to 6 a. m., and that any person using such place within the prohibited 
time should be liable to fine or imprisonment or both. Johnson, the 
proprietor of one of these establishments, applied for an injunction, 
alleging that the ordinance destroyed his business. In Johnson v. 
Town of Philadelphia, 47 Southern Reporter, 526, the Supreme Court 
of Mississippi held that every power given by a state to a munici- 
pality to pass ordinances, contained the implied restriction that the 
ordinance should be reasonable, and not destructive of a lawful oc- 
cupation. Under pretense of regulation the business attempted to be 
regulated cannot be destroyed. 



Liability of Rabid Dog's Owner. — A dog afflicted with rabies bit a 
cow, causing her demise. The cow's owner sued the dog's owner for 
the value of the bitten animal. In Van Etten v. Noyes, 112 New York 
Supplement, 888, the Supreme Court of New York held that as no 
evidence was advanced to show the owner's knowledge of the dog's 
vicious disposition no recovery could be had. While it is true that 
the owner of domestic animals, such as cattle, is generally liable for 
the entry of his animals upon the land of another, the owner of a 
dog is not liable in trespass every time it goes upon another's prem- 
ises. Injury from the bite of a rabid dog must be classed with those 
forms of inevitable accidents which the law always leaves where they 
chance to fall, because, as no one was in default, there is no basis for 
assessment of damages against any one. 



